STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
HEALTHPLAN SOUTHEAST, | NC.,
Petiti oner,
CASE NO. 93-2721RX

VS.

AGENCY FOR HEALTH CARE
ADM NI STRATI CON,

Respondent .
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FI NAL CRDER

Upon due notice, this cause canme on for formal hearing on August 25, 1993
in Tal |l ahassee, Florida, before Ella Jane P. Davis, a duly assigned hearing
of ficer of the Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: John C. Pelham Esquire
Penni ngt on, Haben, WI ki nson, Cul pepper,
Dunl ap, Dunbar, Richnond, and French, P.A
Post O fice Box 13527
Tal | ahassee, Florida 32317-3527

For Respondent: Mchael O Mthis, Esquire
Agency for Health Care Admi nistration
325 John Knox Road, Suite 301
The Atrium Buil di ng
Tal | ahassee, Florida 32303

STATEMENT OF THE | SSUE

VWhet her or not existing rule 59A-12.006(3)(d) F.A.C., the Health
Mai nt enance Organi zation (HMO) rule, constitutes a valid agency exercise of
del egated |l egislative authority.

PRELI M NARY STATEMENT

By prehearing stipulation, the issues herein were narrowed as governed by
Sections 120.52(8)(c), (d), and (e) F.S. [1992 Supp.].

At comrencenent of formal hearing, Roberta Agner, the admnistrator of
Madi son County Menorial Hospital, voiced a desire to testify in support of the
rule. She had not been subpoenaed nor called by either party as a witness. By
stipulation of the parties, however, she was called as the Hearing Oficer's
wi tness, and pernmitted to testify in narrative format outside the hearing of all
ot her witnesses, subject to objections and cross exam nati on by each party.



Ral ph Gray and Linda Enfinger also testified orally. By stipulation, the
deposition of Dr. Janes Conn, MD., expert, was admitted in lieu of his ora
testinmony as Respondent's exhibit. The parties also subnitted a joint conposite
exhi bit.

A transcript was filed Septenmber 8, 1993. Proposed final orders were filed
by each party, respectively, on Septenber 23, 1993. Each proposed findi ng of
fact has been rul ed upon in the appendix to this final order, pursuant to
Section 120.59(2) F.S.

FI NDI NGS OF FACT
1. Existing Rule 59A-12.006(3)(d) F.A C provides:

59A-12.006 Quality of Care. Each HMO or PHC
shal |

(3) Ensure that the health care services it
provides or arranges for are accessible to
t he subscriber with reasonabl e pronptness.
Such services shall include, at a mninum

(d) Average travel time fromthe HVO
geogr aphi ¢ services area boundary to the
nearest primary care delivery site and to the
near est general hospital under arrangenent
with the HMO to provide health care services
of no longer than 30 m nutes under nor nal
circunstances. Average travel tinme fromthe
HMO geogr aphi ¢ services area boundary to the
near est provider of specialty physician
services, ancillary services, specialty
i npatient hospital services and all other
heal th services of no |longer than 60 m nutes
under normal circunstances. The AHCA shal
wai ve this requirenent if the HMVO provides
sufficient justification as to why the
average travel tine requirenent is not
feasi ble or necessary in a particul ar
geogr aphi c service area,;

2. The existing rule in final form supra, was adopted in February 1992
foll owi ng extensive "workshoppi ng" and ot her public hearing procedures. There
is no suggestion herein that there are any enacting defects with regard to this
rule.

3. Validity of the rule is challenged solely under Sections 120.52(8)(c),
(d), and (e) F.S. [1992 Supp.]. The grounds of invalidity alleged are that:

The rul e enl arges, nodifies, or contravenes
the specific provisions of the |aw
i npl enented, i.e., Section 641.49, Section
641. 495(3) and Section 641.56, F.S.

The rule is vague, fails to establish
adequat e standards for agency decisions, or
vests unbridled discretion in the agency; or

The rule is arbitrary and capri ci ous.



4. Petitioner, Healthplan Southeast, Inc., (Healthplan), is a Florida
corporation based in Tallahassee, Florida, and is a health maintenance
organi zati on (HMO) which provi des conprehensive health care services to its
subscri bers.

5. Petitioner has requested a waiver under the challenged rule. The
agency's denial of that request for a waiver is the subject of DOAH Case No. 93-
2606, and invol ves disputed issues of material fact.

6. Respondent, Agency for Health Care Administration (AHCA), is the state
agency charged with the responsibility of inplementing, interpreting, and
enforcing the rul es adopted pursuant to the authority set forth in Section
641.56, F.S.

7. The Departnent of Health and Rehabilitative Services, (HRS), adopted
Rul e 10D-100.006(2)(a), the predecessor to Rule 59A-12.006(3)(d) as an agency
rule in 1988.

8. At the time of adoption of Rule 10D 100 in 1988, Ral ph Gray was Unit
Manager of the Managed Care Unit at HRS and was responsible for pronul gating and
i npl enenting the rule.

9. At the time M. Gray inherited the responsibility of promulgating Rule
10D 100, some prelimnary work had al ready been perforned and a draft rule
exi sted which already included a requirenment that the average travel tinme to the
nearest primary care delivery site or the nearest institutional service site be
thirty mnutes or |ess.

10. M. Gay accepted the draft that he inherited and noved forward with
the rul e adoption process without doing any independent investigation to
determine the origin or validity of the thirty m nute average tine requirenent.

11. The rule as it was originally adopted in 1988, provided that HMOs
shoul d ensure that health care provided for subscribers was accessible with
reasonabl e pronptness by ensuring that the average travel tine froman HVO
geographi c service area boundary to the nearest prinmary care delivery site or to
the nearest institutional service site would be no Ionger than thirty m nutes
under normal circunstances.

12. The specific | anguage of the rule, as it existed from 1988 until
February 1992, sinply required an HMO to ensure that a subscriber had access to
either a primary care delivery site or an institutional service site within an
average travel tine of thirty mnutes. The rule as it was applied by the agency
from1988 until February 1992 did not require that an HMO provi de a subscri ber
access to both a primary care delivery site and an institutional service site
within thirty mnutes. Neither did the rule as applied from 1988 to 1992
require that the institutional service site be under contract with the HVOD

13. Anmendnents to Rule 10D 100 were proposed in 1991 in response to
anendments to Chapter 641, Part IV, F.S. enacted by the 1991 Legislature and to
establish additional quality of care standards for HMOs and Prepaid Health
Ainics (PHCs).

14. 1n 1991-1992, Ral ph Gray was again the person in charge of
i npl enenting anmendnents to Rul e 10D 100 that were necessary in order to conmply
with the statutory changes in 1991. M. Gay assenbled a teamto assist himin



the rul e adoption process. 1In addition to M. Gay, the teamconsisted of Linda
Enfi nger, Registered Nurse Specialist with the agency's HMO Unit and Dr. Janes
Conn, MD., Consultant to the Agency O fice of Licensure and Certification

15. The rul e anendnents at issue herein included a change from"or" to
"and" in the | anguage of the rule which resulted in the thirty mnute average
travel tinme requirenent being applicable to both primary care delivery sites and
general hospitals under arrangenment with the HMO to provide health care
services. This change was not specifically mandated by the changes to Chapter
641 F. S. adopted by the Legislature in 1991

16. The change from"or" to "and" came about because of concern informally
expressed to team nmenbers about HMO subscribers in northern Dade County and in
Broward County having to travel |ong distances over considerable periods of tine
in congested traffic situations to obtain hospital services, and focused upon
the Mam --Ft. Lauderdal e popul ati on concentration corridor which is conplex in
roadways and traffic patterns and in its nunber of people and notor vehicles.

17. There were no formal witten conplaints espousing the foregoing
concept of traffic congestion and excessive di stance to HMO provi der hospitals
i n Dade and Broward counties, and the agency neither conducted nor comn ssioned
any specific formal review or study to verify the presence or absence of such a
problemeither in Dade--Broward or in any other geographic area of the state.
However, M. Gay reviewed listings of their providers supplied to the agency by
HMOs and determined for hinself that there were accessibility problens in the
Dade- - Broward area

18. No issue or concern clearly in opposition to the thirty mnute average
travel time restriction was raised in any workshop or public hearing during the
1991- 1992 rul e amendnent process. Petitioner did not appear at the Decenber 19,
1991 public hearing. Letters fromthe public in response to that public hearing
did not contain adverse comrents regarding the thirty mnute travel requirenent.
Letters fromthe public during this process generally supported the tine
requi renent upon accessibility grounds. A concomitant thrust of the public
comment letters was to the effect that the agency shoul d encourage HVMOs to sign-
up licensed | ocal general hospitals in rural areas such as Mdi son County
because of the need for such services fromthe HMOs.

19. Opinion testinony offered at formal hearing herein that the thirty
m nute average travel time requirenment as included in the predecessor rule was
probably originally based on federal regulation 42 CFR 5 was specul ati ve and
unpersuasive. However, it is clear that the tine linmt, at |east, was carried
over fromthe 1988 HRS rul e

20. No witness knew with certainty that the 1983 version of 42 CFR 5,
dealing with the federal criteria for designating geographic areas having
shortages of primary nedical care professionals, was taken into consideration at
the tinme the state's 1988 HMO rule was drafted. The 1992 version of 42 CFR 5
apparently applies to correctional institution popul ations who nust usually have
care providers travel to them and becanme effective in Cctober 1992, eight
mont hs after the new rul e amendnents were finally promul gated. On the other
hand, the use of the thirty mnute average travel tine figure in CFR from 1983
to date is indicative of a continuing industry standard.

21. M. Gay and Dr. Conn each had the "sense" or "inpression"” that thirty
m nutes average travel tinme was an industry standard. M. Gay's opinion in
this regard was based on an absence of any serious question or challenge to this



provision at any of the public neetings during the 1991-1992 rul e anendnent
process. Dr. Conn's opinion was partly based on the same factor. However, his
opinion is nore persuasive because it is based, in part, upon his persona
experience in the private health industry sector as Medical Director of the
Capital Health Plan HMO from 1981 t hrough 1982

22. During the anendnent process, the agency did not conduct any fornal
studies to determ ne whether the thirty m nute average travel tine requirenent
had any validity or in any way satisfied the statutory mandate to ensure access
to health care services with reasonabl e pronptness. However, at formal hearing,
the consistent and unrefuted expert medical and nursing testinony was to the
effect that excessive travel tine can exacerbate bone fracture, shock, and
henorrhaging. Dr. Conn specifically testified that there are nmany nedica
conditions that need to be evaluated capably within thirty mnutes of the onset
of synmptons. Medical physician Conn and nurse adm nistrator Enfinger, as
experts in their fields, recited factual exanples fromtheir own professiona
experi ence of energency room protocols and general hospital "on-call" physician
rosters which require response tine ranging from15 mnutes to 45 m nutes of
notification of the occurrence of trauma

23. Dr. Conn testified as an acknow edged expert in managed health care
that the rule's thirty mnutes average travel tine provision is a good and
adequate interpretation of the statutory mandate of the enabling |egislation at
Section 641.495(3) F.S., to ensure that HMX>s provide health care services to
their subscribers with reasonable pronptness with respect to geographic
| ocati on.

24. According to M. Gay, the 1991-1992 rul e anendnment changi ng t he words
"institutional service site" to "general hospital under arrangenment with the
HMO' occurred because the term "general hospital"” was thought by agency
personnel to be synonynous with "institutional service site" and because
"general hospital” was thought to be | ess confusing due to generally understood
i ndustry perceptions of the term There is no evidence in this record to the
contrary.

25. The change of terns within the rule from"institutional service site"
to "general hospital under arrangenment with the HMO, " did not draw comments or
rai se concern during the rule anendnent process, and Dr. Conn testified
convincingly at formal hearing that a primary care physician's office would
probably not have the technical equipnment or personnel capabilities of treating
severe energencies, capabilities that would be present at a general hospital

26. HMO subscribers are in the nature of a captive audience in that they
are not free to select fromany provider if they wish to continue to enjoy the
reduced cost benefits of the HVO provider contract.

27. Enmergency-type treatnent for a subscriber nmust be paid for by his HMO
even if that treatnment was rendered in a health care facility not signed up with
t he HMO

28. Roberta Agner, adm nistrator of Mdi son County Menorial Hospital
testified that the rule as amended acts to protect those subscribers receiving
HMO services and the HMO itself by insuring adequate health care through the
HMO. Ms. Agner's foregoing opinion is colored by the fact that wi thout the new
rule in effect, the Petitioner's HMO subscribers in Madi son County may cone to



Ms. Agner's hospital, which is currently not signed up with Petitioner's HMO,
only for life and death situations if they are to remain assured of paynent of
their fees by their HMO

29. Nonetheless, Ms. Agner's testinony is credible that HMO subscribers
somet i nes perceive synptons such as acute chest pain as an enmergency situation
and utilize a local non-HMO facility only to discover after diagnosis and
treatment that the HMO does not acknow edge the situation as a conpensabl e
energency (life or death situation) because upon nedi cal hindsight, the
precipitating symptomis not, in fact, a heart attack. She gave several sinilar
medi cal conditions that routinely result in such disputes. The greater weight
of all the evidence is that prudent patients and hospital energency roons mnust
treat these synptons initially as energencies. Fromthis, the undersigned
reasonably infers that the absence of the thirty mle rule could have a life-
threatening "chilling effect” on HMO subscribers pronptly seeking truly
necessary emergency health care for fear of naking an expensive wong self-

di agnosi s.

30. Wthout the challenged rule provision, a subscriber to Petitioner's
HVO living in Madi son County, Florida could have to travel fromas far away as
t he Suwannee River (the eastern boundary) to Tall ahassee in Leon County to
recei ve hospital services. Wthout the rule, such a subscriber would have to
travel sixty mnutes average travel tinme (distance divided by |egal speed limt
equal s tine) from downtown Madi son, which is not at the eastern boundary, to
ei ther provider hospital in Tallahassee. This trip's average travel tinme in
unusual circunstances could be nore than sixty mnutes. As found supra, nmany
conditions routinely require nedical attention in a general hospital within 15
to 45 minutes. The rule as currently witten has denonstrable i npact on
subscribers living in rural areas receiving health care services fromtheir HMO

promptly.

31. Petitioner presented no evidence specifically attacking the portion of
the rule providing for the sixty mnute average travel tinme for specialty
physici an services, specialty inpatient hospital services, and all other health
servi ces.

32. Petitioner conplained that the agency has no uniforminterpretation or
guidelines for interpreting the rule's terns, "average travel tine" and "normal
circunstances.” Despite such assertion, the rule is clear on its face. Each
wi t ness who was asked to apply the rule used standard dictionary definitions and
el ementary school mathematical formulas. Each witness uniformy started with
the prem se that distance cal cul ated by existing roadways, divided by |ega
speed limts, would equal "average travel time" under "normal circunstances.”

Al witnesses were able to |ist nunerous hypothetical factual situations,
including but not Iimted to weather and traffic conditions, which mght render
atravel time "not normal,"” but which would have to be wei ghed and consi dered on
a case by case basis.

33. The rule provides that the agency shall waive the average travel tine
requirenent if an HMO provides "sufficient justification" as to why the
requirenent is not "feasible"” or "necessary" in a particul ar geographic service
area. Thus, an HMO whi ch cannot neet the average travel tine requirenent of the
rule still has the opportunity to prove the requirenment ought not to apply to
it, bearing the burden to go forward and the burden of proof. This is clearly a
flexi bl e standard designed to accomobdate a variety of "not normal”

Ci rcumst ances.



34. Petitioner's assertion that the rule is invalid because it does not
establish a uniforminterpretation or guidelines to supplenment or explain
"feasi ble" or "necessary," is not persuasive since, as used in the rule, these
terns are clearly susceptible of interpretation by dictionary and of being
applied on a case by case factual basis. Some types of evidence which agency
personnel or the HRS consultant, Dr. Conn, advanced as probably going to prove
"sufficient justification"” were inproved nedi cal techniques, nodes of
transportati on such as rescue flights, and unavailability of any accredited or
i censed general hospitals in a given geographic service area. |n such
situations, the rule's waiver provision provides balance to the rule's initial
thirty mnute travel requirenent.

CONCLUSI ONS OF LAW

35. The Division of Adm nistrative Hearings has jurisdiction over the
parties and subject matter of this cause pursuant to Section 120.56, F.S.

36. Section 641.495(3) F.S. [1991] provides, in pertinent part:

(3) The organi zation shall ensure that the
health care services it provides to
subscri bers, including physician services as
required by s. 641.19(7)(d) and (e), are
accessi ble to the subscribers, with
reasonabl e pronptness, with respect to
geographi c |l ocation, hours of operation
provi sion of after-hours service, and
staffing patterns within generally accepted
i ndustry norns for neeting the projected
subscri ber needs. (Enmphasis supplied)

37. The rule in question seeks to interpret, inplenent, and enforce the
enphasi zed statutory | anguage.

38. The inclusion of the term "general hospital under arrangenment wth
the HMO'" in the rule is not an expansion of statutory authority just because
general hospitals are not specifically nanmed in the statute as are physician
services. Indeed, the statute refers first to all "health care services the HVO
provides to subscribers,” and in determ ning whether an agency has enl arged upon
its statutory framework, the court may |ook at the entire statutory framework.
See, United States Shoe Corp. v. DPR Bd. of Opticianary, 578 So.2d 376 (Fl a.
1st DCA 1991). The inclusion in the rule of the term"general hospital under
arrangenent with the HMD " is not an enl argenent, nodification, or contravention
of the statute. Nor is it capricious or arbitrary.

39. If anything, the rule interprets the statutory term "reasonable
pronmpt ness, with respect to geographic location.” It does not enlarge, nodify,
or contravene the statute. There is nothing vague about the rule or when it is
to be applied. The rule cones into play when an HMD is certified, renews its
certification, or expands its area of operation. The rule sets a reasonable
standard, subject to a reasonable waiver, the waiver to be determ ned upon the
facts of each case.

40. A simlar travel tine of thirty mnutes has been pronul gated in the
federal sector in connection with health manpower shortage areas. It is also
noted that a simlar travel time of thirty mnutes has been promulgated in
several HRS accessibility rules for certificates of need. See, for instance,



Rul e 59C-1.038(9)(a) F.A.C. Although the evidence falls short of establishing
that federal Rule 42 CFR 5 directly influenced the drafting of the chall enged
rule, its predecessor rule, or other sinmlar state health care rules, it is
reasonable to conclude fromthese rules and all the evidence that thirty m nutes
travel tinme is an industry standard.

41. The challenged rule goes a step further than just establishing a

reasonabl e average travel tine. It provides HVO applicants an opportunity to
show when thirty mnutes is altered by "not normal circunstances"” and any other
reason a wai ver would be "substantially justified.” Thus, the average travel

time established by rule does not rigidly control the granting or wthhol ding of
an HMO certificate of authority, renewal of authority, or expansion of
authority/territory. Applicants have the opportunity to denonstrate eligibility
by di verse nmeans on a case by case basis. By anal ogy, see Humana, Inc. v. Dept.
of Health and Rehabilitative Services, 469 So.2d 889 (Fla. 1st DCA 1985). Cf.
Dept. of Health and Rehabilitative Services v. Johnson and Johnson Honme Heal t h
Care, Inc. 947 So.2d 361 (Fla. 1st DCA 1984).

42. Pursuant to Section 641.56 F.S., the agency is authorized to

promul gate rules "not inconsistent with |law, which may be necessary to carry out
the duties and authority conferred on the departnment by this part and to protect
the health, safety, and welfare of the public.” 1In cases such as this, where an
agency is granted broad rul emaki ng authority by statute, " the validity
of regul ati ons promul gated thereunder will be sustained so |long as they are

pur poses of the enabling Legislation . . See, Florida Beverage Corporation
v. Wnne, 306 So.2d (Fla. 1st DCA 1975).

43. One who attacks the validity of a rule on grounds of arbitrariness or
capriciousness carries the burden of denonstrating by a preponderance of the
evidence that the rule is not supported by fact or |ogic, was adopted w thout
t hought or reason, or is otherw se not based on conpetent, substantial evidence.
See, Agrico Chem cal Conmpany v. State, Department of Environmental Regul ation
365 So.2d 769 (Fla. 1st DCA 1979); Jax Liquor's, Inc. v. Division of Alcoholic
Bever ages and Tobacco, et al., 388 So. 2d 1306 (Fla. 1st DCA 1980); Gove Isle
Ltd. v. State, Department of Environnental Regul ation, 454 So.2d 571 (Fla. 1st
DCA 1984) .

44. Agencies are to be accorded w de discretion in the exercise of their
| awful rul emaki ng authority. See, Florida Conm ssion of Human Rel ati ons v. Human
Devel opnent Centers, 413 So.2d 1251 (Fla. 1st DCA 1982).

45. Further, the agency's interpretation of a statute need not be the sole
possible interpretation or even the nost desirable one, it need only be within
the range of possible interpretations. See, Department of Administration v.

Nel son, 424 So.2d 852 (Fla. 1st DCA 1982); Departnent of Professional
Regul ati on, Board of Medical Examiners v. Durrani, 455 So.2d 215 (Fla. 1st DCA
1984); Ceneral Tel ephone Co. of Florida v. Florida Public Service Conm ssion
446 So.2d 1063 (Fla. 1984).

46. The wei ght of the evidence is that the rul e anendnment promnul gation
process was reasonable and rational. The thirty m nute average travel tine
provi si on perhaps was not as thoroughly investigated and debated as other parts
of the rule during the rule anmendnent process only because it was not directly
chal l enged in the course of that process and was not chall enged as a "proposed
rul e" under Section 120.54 F.S. Also, the thirty m nute provision neets an
i ndustry standard and had been included in the rule since 1988. Only the
anendnment of other terns has somewhat altered the effect of the original thirty



mnute provision. It is enough that at formal hearing pursuant to Section
120.56 F.S., it was clearly denonstrated that the thirty m nute requirenent of
the current rule as nowin effect, nade applicable to both "the nearest primry
care delivery site and to the nearest general hospital under arrangenment wth
the HMO' has a basis in fact and | ogic.

47. \Where an agency has responded to rul emaki ng i ncentives and has al |l owed
affected parties to help shape rules they know will regulate themin the future,
the judiciary nust not overly restrict the range of the agency's interpretive
powers. Permissible interpretations of statutes nust and will be sustained,

t hough other interpretations are possible and may even seem preferable according
to some views. See, State Dept. of Health and Rehabilitative Services v. Framat
Realty, Inc., 407 so.2d 238 (Fla. 1st DCA 1981). The test laid down in
Department of Professional Regul ation, Board of Medical Examiners v. Durrani
supra, is not whether the rule under reviewis the best or even the preferred
interpretation, but that it is a possible interpretation. 1In view of the

evi dence presented at formal hearing, the agency's interpretation of pronptness
i s reasonabl e.

48. The challenged rule provision is a possible interpretation and wthin
the agency's rule making authority pursuant to Section 641.56 F.S. and shoul d be
hel d valid.

49. Petitioner bears the duty to go forward and the burden of proof
herein. Since no evidence with regard to the sixty mnute requirenment was
offered, that requirenment's invalidity has not been established.

RECOMVENDATI ON

Upon t he foregoing Findings of Fact and Concl usi ons of Law recited herein,
it is ORDERED t hat

Exi sting Rul e 59A-12.006(3)(d) F.A.C. constitutes a valid exercise of
del egated |l egislative authority.

DONE AND ORDERED this 19th day of Novenber, 1993, at Tal |l ahassee, Florida.

ELLA JANE P. DAVIS, Hearing Oficer
Di vision of Admi nistrative Hearings
The De Soto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399- 1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 19th day of Novenber, 1993.



APPENDI X TO FI NAL ORDER 93-2721RX

The follow ng constitute specific rulings, pursuant to S120.59(2), F.S
upon the parties' respective proposed findings of fact (PFOF).

Petitioner's PFOF:

1-15 Accepted, but material unnecessary, subordinate or
cumul ative to the facts as found has not been adopted.
16 Rej ected as not supported by the record and as
unper suasi ve | egal argunent
17-21 Accepted in part and rejected in part upon the record

evi dence as a whole and as covered in FOF 32-34. \What
is rejected is not dispositive or controlling for the
reasons set out in the FOF and COL.

22 Accepted in FOF 20.

Respondent ' s PFOF:

1-5 Accepted, but material unnecessary, subordinate or
cumul ative to the facts as found has not been adopted.
More specifically, the excessive wordi ness of the
proposal s as to who exam ned the witness or whether ora
testinony was gi ven upon direct or cross exam nation or
upon redirect exam nation has been excl uded as

irrel evant.

6- 18 These proposals anmount to identification of various
exhibits by a witness. The exhibits are in evidence and
were considered. Immaterial matters have not been

adopted. The material substance of those exhibits and
the oral evidence and stipul ati ons concerning them are
covered in FOF 3, 18-21

19- 20 Rej ected as stated because m sl eadi ng as st ated.
However, official recognition was taken of 42 CFR 5 in
both its forms. |Its significance is covered in FOF 19-
21.

21 Accepted, but material unnecessary, subordinate or
cumul ative to the facts as found has not been adopted.

22 Rej ected as stated because not conprehensive of al
testinmony as stated. Covered in FOF 5, 32, and 34 as
supported by the record as a whol e.

23-30 Accepted, but material unnecessary, subordinate or
cumul ative to the facts as found has not been adopted.
More specifically, the excessive wordi ness of the
proposal s as to who exam ned the witness or whether ora
testinony was gi ven upon direct or cross exam nation or
upon redirect exam nation has been excl uded as
irrelevant. Additionally, proposals which anmpunted to
no nore than identification of exhibits were excluded as
subordinate. The exhibits thensel ves together with
rel evant testinony have been considered and facts found
accordi ngly.

31-32 Rej ected as stated because m sl eadi ng as stated.
However, official recognition was taken of 42 CFR 5 in
both its forms. |Its significance is covered in FOF 19-

21.



33-35 Accepted, but material unnecessary, subordinate or
cumul ative to the facts as found has not been adopted.
More specifically, the excessive wordi ness of the
proposal s as to who exam ned the witness or whether ora
testinony was gi ven upon direct or cross exam nation or
upon redirect exam nation has been excl uded as
irrelevant.

COPI ES FURNI SHED:

M chael O Mathis, Esquire

Agency for Health Care Admi nistration
325 John Knox Road, Suite 301

The Atrium Buil di ng

Tal | ahassee, Florida 32303

John C. Pel ham Esquire
Penni ngt on, Haben, WI ki nson, Cul pepper
Dunl ap, Dunbar, Richnond, and French, P.A
Post O fice Box 13527
Tal | ahassee, Florida 32317-3527

Carrol |l Webb, Executive Director
Adm ni strative Procedures Committee
Hol | and Bui | di ng, Room 120

Tal | ahassee, Florida 32399-1300

Sam Power, Agency Cerk

Agency for Health Care Admi nistration
The Atrium Building, Suite 301

Tal | ahassee, Florida 32303

NOTI CE OF RI GHT TO JUDI Cl AL REVI EW

PARTY WHO | S ADVERSELY AFFECTED BY THI S FI NAL ORDER IS ENTI TLED TO JUDI Cl AL
REVI EW PURSUANT TO SECTI ON 120. 68, FLORI DA STATUTES. REVI EW PROCEEDI NGS ARE
GOVERNED BY THE FLORI DA RULES OF APPELLATE PROCEDURE. SUCH PROCEEDI NGS ARE
COMMENCED BY FI LI NG ONE COPY OF A NOTI CE OF APPEAL W TH THE AGENCY CLERK OF THE
DI VI SION OF ADM NI STRATI VE HEARI NGS AND A SECOND COPY, ACCOVPANI ED BY FI LI NG
FEES PRESCRI BED BY LAW W TH THE DI STRI CT COURT OF APPEAL, FIRST DI STRICT, OR
WTH THE DI STRI CT COURT OF APPEAL I N THE APPELLATE DI STRI CT WHERE THE PARTY
RESI DES. THE NOTI CE OF APPEAL MUST BE FI LED WTHI N 30 DAYS OF RENDI TI ON OF THE
ORDER TO BE REVI EVED.



